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Introducing 
ComplianceHR SmartScreen™
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A Paperless, Mobile-Friendly COVID-19 Symptom Checker
for Safely Returning Employees to Work 
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To Learn More about ComplianceHR SmartScreen™ 
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1. Q & A Box on your screen (questions are 
confidential – visible to presenters only) 

2. E-mail me at brown@compliancehr.com –
monitored throughout today’s presentation 
(attendees will not be mentioned by name or 
company) 

Answering Your 
Questions
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1. Full slide presentation 
(pdf format)

2. Link to recorded audio 
presentation

What You’ll Receive
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Agenda
 Interpreting Specific Reopening (and Re-

Closing) Developments

 Developing Compliant and Sustainable 
Workplace Safety Plans

 Changing Leave of Absence and 
Accommodation Requirements 

 Utilizing resources and technology 
including ComplianceHR SmartScreen™

 Re-Engaging the Workforce for 2020 and 
Beyond



Melissa Peters 
Special Counsel 
Littler, Walnut Creek, CA

mpeters@littler.com
925-932-2468

• In-depth understanding of the regulations that 
apply to safety and health in the workplace.

• Primarily focuses on California OSHA matters -
previously, while at Cal/OSHA, she regularly 
advised on enforcement and investigation-related 
matters and represented the Division in 
administrative appeals and third-party litigation 
arising from workplace fatalities.
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Devjani H. Mishra
Shareholder
Littler, New York City

dmishra@littler.com
212-497-8482

• 20+ years of in-house and outside counsel 
experience to partner with management in 
creating scalable and efficient solutions to 
complex workplace challenges.

• Regular presenter on employment law 
topics before the American Bar 
Association, the Practicing Law Institute 
and other professional forums.
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Interpreting Specific Reopening 
(and Re-Closing) Developments
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 First of its kind at state level
 Mandatory and covers all employers
 Employer obligations determined by “risk 

level” of industry and employee duties
 Requires employers to conduct risk 

assessment of worksite and job duties
 Requires Infectious Disease 

Preparedness Plan (“IDPP”) and training 
on plan

 Expires in 6 months but may be replaced 
by permanent standard

VA OSHA Emergency Temporary Standard



 Confirm your business is eligible to reopen and affirm detailed 
guidelines online. 

 Develop and post a site specific safety plan that addresses:

 People: distancing, gatherings, workplace activity, 
movement

 Places: protective equipment, hygiene, disinfection & 
cleaning, phased return, communications

 Processes: screening, tracing and tracking

 Communicate and train employees, managers and designated 
Site Safety Monitor

 Prepare to update regularly as guidance changes

 Enforcement by Department of Labor

Compare: NY Forward
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 Generally, 14 day quarantine/isolation period for those returning from “hot spots.”
 New York/New Jersey/Connecticut

 Based on rolling 7 day average COVID-19 statistics

 Traveler registration with the Department of Health

 Substantial fines in NY, CT for non-compliance

 Massachusetts
 42 states

 Testing exception

 Fines

 Chicago

 Washington, D.C.

Restrictions on Inbound Travelers 
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 Is this locality open? For whom/what 
industries?

 Are business partners open? On what 
basis?

 Is this site/building open? 
 Enforcement by state and local 

Departments of Labor and Health
 Preparing for media, social media 

coverage of how work is being carried out
 Monitoring COVID-19 statistics

Other Employer-Specific Considerations
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 517 actions filed since 
March 17, including 61 
class actions

 Leading Jurisdictions
 California
 Florida
 New Jersey
 New York 

 Leading Claims
 Retaliation
 Wrongful 

Termination
 Discrimination
 Leaves of Absence
 Wage-Hour
 Workplace Safety

Litigation Trends (through mid- August)
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 The original shutdown may have been 
government-ordered, but it was not 
orderly

 The RTW landscape may not be much 
better, but businesses must do better

 COVID-19 is still with us
 Focus on building a return plan that is:

 Clear

 Practical and sustainable

 Responsible

 Reversible

So What Can We Do?

16

“Even after the order is lifted, workplaces 
will continue to look and operate 

differently until a COVID-19 vaccine is 
available.  Continued physical distancing, 

teleworking and other measures will 
continue to be necessary to keep 

workers and customers safe.”

- Washington Governor Jay Inslee



Developing Compliant and 
Sustainable Workplace Safety 
Plans



 Permitted under EEOC guidance

 Most jurisdictions require employers to 
screen workers and others onsite

 Options:

 On-site temperature checks or 
thermal imaging

 Health screening 
interviews/questionnaires/
employee attestations

 Self-screening

 How to review screening responses?
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Health Screenings for Onsite Workers



 Self-check at home, or once workers 
arrive at the premises?

 Consider safety, privacy and 
recordkeeping issues

 Pay for time spent waiting to be 
checked?

 Pay for reporting time where 
employees are excluded?

 Exclusion of symptomatic employees
 Availability of time off

Health Screening Protocols - Issues
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 Under the ADA, mandatory testing must 
be job related and consistent with 
business necessity, and privacy 
requirements exist

 Under the direct threat analysis, 
employers may require testing of 
employees entering the workplace to 
determine whether they have the virus 

 Cannot require antibody testing to return 
employees to work

 Given limitations on testing availability 
and return time for results, may not get 
employees back to work sooner  

Testing – Can You Require It?
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Face Covering Use 
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Face Coverings –
Recommendations and Requirements
 July 14, 2020: CDC affirms that cloth face coverings are critical in the fight 

against COVID-19 and help to reduce the spread of the disease when used 
universally within communities

 NY: all individuals must wear masks in public and for re-opening businesses, all 
employees must wear face coverings in any entry, exit and common areas of 
the business and whenever social distancing cannot be maintained

 CA: all individuals are required to wear masks in public spaces and all 
employees are required to wear masks when around coworkers, even when 
social distancing is maintained 

 Increasingly, jurisdictions are requiring face coverings and some have started 
fining individuals who are not wearing them
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Face Covering Policies

 Policy should address:
 OSHA requirements for N95s/respirators
 Donning and doffing
 Accommodation for those claiming impairment

 Deaf/hearing impaired employees who lip-read

 Respiratory issues - note interim DOH guidance

 Religious dress or grooming requirements, or other religious 
objections

 Who provides, pays for and maintains the coverings?
 Dress code - policy violations, logos, etc.
 Will employees be disciplined for failure to comply?
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Do You Have An Exposure Control 
Plan?

 Before returning employees to work, develop your 
exposure control plan, including protocols for:
 Sending employees home
 Instituting contact tracing to identify exposed 

employees
 Cleaning the workplace
 Recordkeeping
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Do You Have An Exposure Control 
Plan? (cont.)

 Before returning employees to work, 
develop your exposure control plan, 
including protocols for:
 Reporting positive tests to health departments 
 required vs. recommended

 Responding to health department orders for 
employee names and information

 Responding to OSHA complaints



Fed OSHA
 In patient hospitalization or fatality must be 

reported if “work-related”
 No need to report when: 

 Hospitalization occurs more than 24 
hours after work related incident/exposure

 Death occurs more than 30 days after 
work related incident/exposure 

 Clock runs from known date of exposure
 If unknown, runs from date of diagnosis

Department of Health 
 Mandatory reporters include healthcare 

companies, schools

 No requirement to report COVID-19 positive 
employees unless required by local guidance
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Reporting Cases of COVID-19



OSHA
 New Mexico OSHA emergency 

amendment to 11 NMAC §5.1.16. 
 Must report every COVID-19 positive 

employee within 4 hours of learning 
of employee’s status

 Applies even if illness is not work-
related

 In effect for 120 days and may be 
permanently adopted

Department of Health 
 City of Chicago requires reporting to 

local DOH if two or more cases occur 
in a facility in 14 days

 City of Los Angeles requires reporting 
to local DOH if three or more cases in 
a facility in 14 days (aka “cluster” 
reporting)

 New York State requires reporting 
even for one COVID+ case
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State and Local Requirements



Changing Leave of Absence 
and Accommodation 
Requirements



 Less than 500 employees
 Requires covered employers to extend paid sick 

leave and/or paid FMLA leave to employees under 
defined circumstances

 Dollar-for-dollar tax credit available to reimburse 
employers

 Effective April 1, 2020 - December 31, 2020
 State of New York v. U.S. Dept. of Labor, Case No. 

1:20-cv-03020 (S.D.N.Y. August 3, 2020) – federal 
ruling invalidating certain provisions of the DOL’s 
regulations, including those related to coverage for 
“health care providers”, and availability of 
intermittent leave

Leaves of Absence: Families First 
Coronavirus Response Act
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 Remote Work:
 After weeks or months of teleworking, there will be 

questions about why employees cannot do so as an 
accommodation

 Employers need to be prepared to agree or to explain that 
remote work was allowed during the shutdown, but it was 
not effective (e.g., specific problems with technology, 
decreased productivity, etc.)

 Review job descriptions

 Leaves of Absence:
 May be a reasonable accommodation if remote work is not 

possible and leave is not an undue burden

 Be careful to comply with all applicable documentation and 
privacy requirements

Accommodations: Remote Work and 
Leaves of Absence
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Utilizing Resources and 
Technology including 
ComplianceHR SmartScreen™ 



ComplianceHR SmartScreen™
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compliancehr.com/solutions/smartscreen



Employee Experience 
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Adding Employees
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Email Customization 
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Immediate Pass/Fail 
Results
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Employee Failure
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To Learn More about ComplianceHR SmartScreen™ 

38



Re-Engaging the Workforce 
for 2020 and Beyond



 Acknowledge employee sentiment
 Fear of the next wave

 Discomfort about being close to others

 Bereavement, lasting health consequences

 Financial insecurity

 Polarization

 Build appropriate feedback channels
 Prepare to accommodate
 Communicate transparently

Respect – We are Returning To 
Something Different
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“The world has changed and 
the source of this change is 

not a government order. 
It’s a virus.”

Jonathan V. Last, The Bulwark, April 24, 2020



 What did you do and what can be 
undone? And when?
 Furloughs/layoffs
 Pay reductions and deferrals
 Working time modifications
 Incentive pay impacts
 Benefits impacts

Review - What is it That You Need to 
Return From?
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“…much of corporate America is in no rush 
to return employees to their campuses and 
skyscrapers. The companies are racing not 

to be the first back, but the last.”
“An increasing number of them, which 

mostly have white-collar employees, have 
recently extended work-from-home policies 

far beyond the shelter-in-place timelines 
mandated by state and local authorities”

- White-Collar Companies Race to Be Last to 
Return to the Office, New York Times, May 8, 2020

Recognition - Remote Work is Part of 
The Next Normal
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 Production based compensation
 Performance planning and goal 

setting
 Continuing external effects on 

compensation
 Functions/roles/locations that will 

continue to feel effects
 Partial recalls from furlough
 Restructuring

Reassessment - Identifying Structures 
That May Need to Change
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 Addressing essential workers who 
never “went home”

 Identifying benefits adapted to the next 
normal
 Child care

 Elder care

 Alternative transportation options

 Remote work

 Flexible work

Re-Engagement - Retaining Talent in 
a Changed Landscape
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Questions?

Thank you!
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