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Introducing the Navigator Suite
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Try the Navigator Suite Free for 14 Days
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 Determines employee or independent 
contractor status

 Draws from a proprietary engine of 
1,900 reported court decisions and 
DOL opinion letters 

 Analyzes individual fact patterns 
under all applicable federal and state 
regulations

 Delivers an actionable risk 
assessment, a report on how to lower 
the risk of misclassification, a 
summary of applicable laws, and a 
transcript of questionnaire answers

Navigator Independent Contractor
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The number of 
independent workers 
rose to 51.1 million in 
2021, a 34% increase 

over 2020

MBO Partners, 11th Annual Report On 
State of Independence in America
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MBO 11th Annual Report On State of 
Independent in America (August 2021)
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Agenda
 The Attack on Independent 

Work Continues
 What’s New @ DOL
 Navigator IC Refreshed
 Tammy’s Danger Signals & 

Best Practices



Tammy McCutchen
Strategic Adviser, 
ComplianceHR
tammy@compliancehr.com
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• Former Administrator, US-DOL, Wage & 
Hour Division

• A leading authority of federal and state 
wage and hours law

• Primary architect of DOL’s overtime 
exemptions regulations & ComplianceHR’s
Navigator IC and Navigator OT applications



Q & A Box on your screen 
(questions are confidential –
visible to presenters only)

Answering Your 
Questions
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1. Full slide presentation 
(pdf format)

2. Link to recorded audio 
presentation

3. Your Free Trial!

What You’ll Receive



The Attack on Independent 
Work Continues

Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com 12



Critical Benefits and Protections 
Depend on Employment Status
 Minimum Wage & Overtime
 Family & Medical Leave
 Workplace Safety
 Civil Rights Protections
 Unemployment Insurance
 Workers Compensation
 Affordable Care Act
 Right to Unionize

Why is Independent Contracting 
Under Attack?

Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com 13



Congress, state legislators, 
federal agencies, state 
agencies, unions, plaintiffs’ 
attorneys and other employee 
advocates – all remain 
focused on eliminating 
independent contracting

Pressure From All Sides
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Too many 
tests

Unpredictable 
outcomes

Expectation 
of both 
parties 
ignored

The Compliance Challenge
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AB5
Adopts strict “ABC” test:

 The individual is free from control and 
direction by contract and in fact

 The service is performed outside the 
usual course of the company’s business

 The individual is customarily engaged in 
an independently established trade, 
occupation, profession or business

Prop 22
App-based drivers may be independent 
contractors if company does not control 
schedule or work hours, provides health 
care subsidies and insurance, and allows 
drivers to work for others

 Company must conduct criminal 
background checks and have anti-
harassment policies

 Guarantees drivers be paid no less than 
120% of minimum wage per hour and 
payment per mile  

AB5 Still Alive?
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 Applies only to  app-based drivers
 Does not change AB5’s 

application to other “gig economy” 
business or traditional businesses

 Invalidated in August by a CA 
Superior Court, although appeal is 
likely

Limits of Prop 22

Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com 17



What’s New @ DOL

Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com 18



Core Factors
1. The nature and degree of control over 

the work; and 

2. The worker’s opportunity for profit or 
loss based on initiative and/or 
investment

Guidepost factors

 The amount of skill required for the 
work

 The degree of permanence of the 
working relationship

 Whether the work is part of an 
integrated unit of production

Remember the IC 
Regulation

Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com 19

Economic reality test: 
An employee is economically dependent on an employer for work



The Death of a Regulation
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Sept. 25, 2020
Proposed 

Rule

Jan. 7, 2021
Final Rule

Jan. 20, 2021 
Inauguration

Feb. 5, 2021
Proposed 

Delay

March 4, 2021
Final Delay

March 12, 2021
Proposed 

Withdrawal

May 6, 2021
Withdrawn



The Death of a Regulation
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May 6, 2021
Withdrawn

May 13, 2021
Lawsuit Filed



Now What?
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The IC regulation was withdrawn but 
not replaced

Leaving us only with sub-regulatory 
“guidance” from DOL and thousands 
of judicial decisions, often 
inconsistent
Many tests, many factors, no clear 
answers



 David Weil was confirmed as Wage & Hour 
Administration in 2014, just a two months after 
publishing The Fissured Workplace, blaming 
contracting for lower wage growth, 
deteriorating labor conditions, and wage 
violations

 He focused DOL enforcement on 
“misclassification”

 Currently Dean & Professor, Heller School of 
Social Policy and Management, Brandeis 
University

 Senate HELP Committee deadlocked on 
Weil’s confirmation

He’s Back?! 
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Administrator Weil, DOL Blog, July 15, 2015
“Misclassified employees are often denied access to the critical benefits 
and protections they are entitled. Misclassification also generates 
substantial losses to the federal government and state governments in the 
form of lower tax revenues, as well as to state unemployment insurance 
and workers’ compensation funds. If forces workers to pay the entirety of 
their payroll (FICA) tax. It also tips the scales against all employers who 
play by the rules and undermines the economy.”

Back to the Future?
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“In sum, most workers are employees 
under the FLSA’s broad definitions. The 
very broad definition of employment 
under the FLSA as “to suffer or permit to 
work” and the Act’s intended expansive 
coverage for workers must be 
considered when applying the economic 
realities factors to determine whether a 
worker is an employee or an 
independent contractor.”

Back to the Future?
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New @ DOL 
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A new 
misclassification 

website

Fact Sheet #13 
(from 2008) is 

back

Enforcement 
refocus



A New Website:
dol.gov/agencies/whd/flsa/misclassification
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1. The extent to which the services rendered are 
an integral part of the principal's business.

2. The permanency of the relationship.

3. The amount of the alleged contractor's 
investment in facilities and equipment.

4. The nature and degree of control by the 
principal.

5. The alleged contractor's opportunities for profit 
and loss.

6. The amount of initiative, judgment, or foresight 
in open market competition with others 
required for the success of the claimed 
independent contractor.

7. The degree of independent business 
organization and operation.

Fact Sheet #13

Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com 28



Enforcement Refocus

Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com 29



Navigator IC Refreshed

Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com 30



User Feedback

31



Let’s Take a Look
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Tammy’s Danger Signals & 
Best Practices

Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com 33



Engaging contractors to 
perform the same work as 
employees

Red Flag #1

34Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com



Engaging contractors for 
full-time work over a long 
period of time

Red Flag #2

35Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com



Prohibiting contractors 
from working for other 
companies

Red Flag #3

36Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com



Treating contractors like 
employees

Red Flag #4

37Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com



Controlling when, 
where or how the 
contractor performs the 
work

Red Flag #5

38Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com



Engage contractors 
through a third-party

Best Practice #1

Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com 39



Pay by the project, not by 
the hour

Best Practice #2

40Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com



Enforce the contract, sure, 
but do nothing else

Best Practice #3

41Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com



Never be a contractor’s 
first or only customer

Best Practice #4

42Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com



Audit your practices 
regularly, using the most 
difficult applicable test – or, 
even better, the Navigator 
IC app.

Best Practice #5

43Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com



Questions?
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Request Your Free Trial 3 Ways

Presentation Button

freetrial@compliancehr.com

Q & A Request, provide your 
email address



Thank you!
Tammy McCutchen
tammy@compliancehr.com

Joe Panza
panza@compliancehr.com  
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