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• Government Mandates 
• Workplace COVID-19 Vaccination Policies 
• Obtaining Proof of Vaccination Status
• Requests for Exemptions
• COVID-19 Testing
• CHR SmartScreen Capabilities

Agenda
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DISCLAIMERS!

• There is a lot of information to cover.
• This webinar is intended for educational purposes only. 
• This webinar is not intended to provide legal advice and 

does not substitute for advice of counsel.
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1
GOVERNMENT 

MANDATES
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Vaccination Mandates at the Federal Level

• On September 9, President Biden announced a new action plan: Path Out of the Pandemic

• Highlights of Plan include:
⎻ Private Sector: The plan directs OSHA to develop an Emergency Temporary Standard (ETS) that will require all 

employers with at least 100 employees to ensure their workforce is fully vaccinated 
or else subjected to weekly COVID-19 testing. The ETS will also require covered employers to provide employees 
paid time off to get vaccinated and recover from side effects. The details and timeline of the ETS are unknown.

⎻ Federal government: The president signed two executive orders that mandate vaccination for all executive branch 
employees and for some employees of some federal contractors. The new orders supplement an earlier July 29 
directive and eliminates the testing option for those who are not vaccinated unless they receive an approved 
exemption. 

⎻ Healthcare: Building on an earlier announcement concerning nursing home staff, the plan provides that the Centers 
for Medicare and Medicaid Services will begin requiring vaccination for employees in most healthcare settings, 
including hospitals, dialysis facilities, ambulatory surgical settings, and home health agencies, as a condition for 
continued federal funding.
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Covered Federal Contractors

Still subject to rulemaking, but based on early announcement, should include:
• Services covered by the Service Contract Labor Standards Act through contract

or subcontract;

• Concessions; and

• Work relating to federal property and relating to the provision of services for federal employees, 
their dependents, or the general public

Not included are: 
• Contracts worth less than the simplified acquisition threshold (in flux).
• Subcontracts for goods 
• Grantees
• Workers based outside the U.S
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Vaccination Mandates

• Can always find the latest on vaccination mandates at 
www.littler.com/publication-press/publication/mandatory-
employee-vaccines-coming-state-near-you

• Many states have vaccination mandates for certain settings (e.g., 
state employees, healthcare, education)

• One state – Montana – prohibits employers from mandating any 
vaccine allowed under an EUA or any vaccine undergoing safety 
trials. Also prohibits employers from refusing or barring an 
individual from employment or from making compensation 
decisions based on the individual’s vaccination status
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2
WORKPLACE 

COVID-19 
VACCINATION 

POLICIES
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Mandatory COVID-19 Vaccination Policy Options

1. Immediate Hard Mandate
2. Phase-In Hard Mandate
3. Soft Mandate
4. Anything else?
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What About Vaccination Bans?

• Montana…
• You cannot do anything if 

an employee refuses to 
get vaccinated

• Some jurisdictions 
prohibit businesses from 
asking about customer
vaccination status
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1.  Mandatory Vaccination Policy – Immediately

All employees must be fully vaccinated.*

*  Subject to reasonable accommodations for 
individuals with medical conditions or religious 
beliefs that prevent vaccination
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Littler’s HR Textbook, Chapter 1: Work Rules

• If you have a work rule, you better be 
ready to enforce it.

• On a consistent basis.
• With proper documentation.
• And be sure you have it documented.
• Don’t forget to document.
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2.  Mandatory Vaccination Policy – Phase-In

• All employees hired on or after 
September 30, 2021, must be 
fully vaccinated.*

• By January 1, 2022, all employees 
must be fully vaccinated.*

*Subject to reasonable accommodations 
for individuals with medical conditions 
or religious beliefs that prevent vaccination.
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3.  Mandatory Vaccination Policy – Or Get Tested Weekly

The “Soft Mandate” approach:
• All employees must be fully vaccinated,* or get 

a COVID test every week.

• President Biden is asking OSHA to develop 
a “soft mandate approach” that will require all 
employers with at least 100 employees to 
ensure their workforce is fully vaccinated or else 
subjected to weekly COVID-19 testing.

* Subject to reasonable accommodations for 
individuals with medical conditions or religious 
beliefs that prevent vaccination.
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Challenges with Soft Mandates

• Cost of tests?
• Which tests are valid?
• Paying employees for the time 

it takes to get the test?
• Practical issues:

⎻ When?
⎻ Where?
⎻ How does employee 

communicate results?

• And, after all that, you may end up 
with a lot of positive tests…
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Mandatory Vaccines –
Mandatory Subject of Bargaining?

• Do you have a unionized 
workforce? 

• Scope of bargaining obligation?
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3
OBTAINING PROOF OF 
VACCINATION FROM 

EMPLOYEES
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Proof of Vaccination

• HIPAA does NOT apply to employers’ direct queries about 
workers’ vaccinations.

• EEOC says it is OK to ask about vaccination status
• Employers are well-advised to:

⎻ treat written proof of vaccination itself (whether a CDC card, an 
employee attestation or some other document) as confidential 
medical information;

⎻ store it separately from the employees’ personnel file; and 
⎻ limit formal access to such information on a need-to-know basis
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Sharing Vaccination Status with Third Parties

• Consent?
• Communicate to workers

on expectations
• State law consent rules may vary 
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Record Retention and Proofs of Vaccination

• Attestations – as long as pandemic exists and for ordinary 
employee retention periods

• Will you collect copies of vaccination cards?
• Third party systems and data breach issues – do your due diligence
• Guidance expected from OSHA when it publishes its ETS on 

mandatory vaccines
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ComplianceHR SmartScreen™ Capabilities re Tracking 
Vaccination Status
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4
REQUESTS FOR 

EXEMPTIONS FROM 
VACCINATION 

REQUIREMENTS
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Medical Accommodations
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ADA Accommodation Analysis

• Three questions when faced with employee disability-related 
requests for exemptions from mandatory COVID-19 vaccination 
requirements under the ADA:

1) Does the employee have a disability?
2) If so, is there a reasonable accommodation that will enable the 

employee to perform the essential functions of their job? 
3) Would providing a reasonable accommodation impose an undue 

hardship on the employer?
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Disability Analysis

• Making an accurate disability status determination is 
important. There are essentially three possible outcomes 
in a disability status determination: 

1) a finding of a disability; 
2) a finding of a possible disability, but further investigation is 

needed; or 
3) a determination that there is no disability. 



© Littler Mendelson, P.C Proprietary and Confidential 29

Disability Analysis (cont.)

• If further investigation is needed, employers may want to consider: 
1) requesting additional medical information from the worker, such as 

documentation regarding the worker’s impairment and work restrictions; 
2) seeking clarification of doctor’s notes and work restrictions; or 
3) arranging a medical examination.

• Note: a number of states require accommodations of individuals with 
pregnancy-related medical conditions, regardless of whether the individual 
has a “disability” related to the pregnancy. Review applicable laws!
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ADA - Direct Threat Analysis 

• An individual who cannot be vaccinated due to a disability 
can only be excluded from the workplace if they pose a 
“direct threat” under the ADA.

• Four factors to consider: 
1) the duration of the risk; 
2) the nature and severity of the potential harm; 
3) the likelihood that the potential harm will occur; and 
4) the imminence of the potential harm.
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Reasonable Accommodation

• Even where the presence of a non-vaccinated employee would pose a direct 
threat, an employer must make efforts to reasonably accommodate a worker 
who cannot obtain a vaccination due to a disability, where such an 
accommodation does not present an undue hardship. 

• EEOC provided the following examples of such accommodations:
⎻ requiring an employee to continue to wear a mask and social distance while 

in the workplace, 
⎻ limiting contact with other employees and non-employees, providing a 

modified shift, 
⎻ permitting continued telework if feasible, conducting periodic COVID-19 testing
⎻ reassigning the employee to a vacant position in a different workplace.
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Undue Hardship Analysis

• Undue hardship under the ADA -- “significant difficulty or expense.”  

• Standard to show undue hardship under the ADA is a much higher standard than under Title 
VII’s provisions relating to religious accommodations.

• If an employee’s proposed accommodation would pose an undue hardship, exploring 
alternative accommodations is an important part of the interactive process. 

• In the context of a COVID-19 vaccine mandate, this might include requiring the unvaccinated 
employee wear a face mask in the workplace (and PPE as appropriate for certain roles), work 
at a social distance from coworkers or non-employees, work 
a modified shift, get periodic tests for COVID-19, and/or be given the opportunity 
to telework.

• Note EEOC has said that excluding the individual as an accommodation should be a “last 
resort.”
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Religious Accommodations
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Key Issues to Consider:

• Is the belief religious?
• Is the belief sincerely held? 
• Would providing a reasonable 

accommodation impose 
an undue hardship on 
the employer?
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Is the Belief Religious?

• “Religion” is identified by evaluating three factors:  
1) it concerns fundamental and ultimate questions having to do with 

deep and imponderable matters;
2) it is comprehensive, and not simply an isolated teaching; and 
3) it often can be recognized by the presence of certain formal and 

external signs.
• Personal, political and other non-religious beliefs or views are not

required to be accommodated. For example, “Bill Gates is trying to 
put a tracker chip in me,” or “COVID is a hoax,” or “This is a 
violation of my rights” would not amount to a religious belief. 
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Is the Belief Religious?

• Sincere and meaningful as a traditional belief in God

• Does not have to be based on a formal religious organization
• If an employee claims that religion makes him or her unable to perform a 

job function or duty, the employer should ordinarily assume that the 
employee’s request for religious accommodation is based on a sincerely 
held religious belief.

• But if there is an objective basis for questioning the religious nature of an 
accommodation request, employers may seek additional supporting 
information, including asking respectful questions about the practice and 
the beliefs underlying it, to understand whether the employee’s belief is 
truly religious in nature. 



38



© Littler Mendelson, P.C. Proprietary and Confidential 39

Is the Belief Sincerely Held? EEOC Four Factor Test

• The EEOC lists four factors to consider in determining whether a belief is 
sincerely held:

1) Whether the employee has behaved in a manner markedly inconsistent with 
the professed belief;

2) Whether the accommodation sought is a particularly desirable benefit that is 
likely to be sought for secular reasons;

3) Whether the timing of the request renders it suspect (e.g., it follows an earlier 
request by the employee for the same benefit for secular reasons);

4) Whether the employer otherwise has reason to believe the accommodation is 
not sought for religious reasons.
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Is the Belief Sincerely Held? EEOC Four Factor Test (cont.)

• Heavily fact-specific analysis. 
• Courts have recognized that an individual’s beliefs can change 

over time, so an employee’s changing beliefs may not impact the 
employee’s sincerity under the EEOC’s definition.

• If “objective basis” to question the sincerity of the belief, can ask 
for supporting documentation. 
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Undue Hardship Analysis

• If an employee’s proposed accommodation would pose an undue hardship, the 
employer should explore alternative/additional accommodations that do not cause 
more than a de minimis burden to the employer. 

• No obligation to provide the particular accommodation requested so long as the 
accommodation provided eliminates the conflict.

• This might include requiring that the unvaccinated employee: 
⎻ wear a face mask in the workplace, 
⎻ work at a social distance from coworkers or non-employees,
⎻ work a modified shift, 
⎻ get periodic tests for COVID-19, and/or 
⎻ be given the opportunity to work remotely
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Accommodations and Undue Hardship

• ADA:  
⎻ Employer must show “substantial cost” to prove undue hardship.

• Title VII Religion:  
⎻ Employer must only show “more than a de minimis burden” to 

prove undue hardship.

• Burden on the employer is lower when showing undue hardship for a 
proposed accommodation for religious discrimination.

• But don’t forget about state law! In certain states, state law applies the 
more rigorous definition under the ADA to religious exemptions as well.
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Interactive Process Considerations

• Must engage in the interactive process to see whether there’s a 
reasonable accommodation.

• No set formula – one size does not fit all.
• Good and consistent documentation is critical.
• Conversation – back and forth – exchange of ideas.
• Attempt to discover and provide reasonable accommodation.
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5
COVID-19 Testing

44



© Littler Mendelson, P.C Proprietary and Confidential

Test Cost? 

• Testing for “screening” vs. federal 
exposure testing

• State business expenses statutes 
• State statutes on paying for 

medical tests
• “Mandatory” vs. “voluntary”
• What if the test is required by law?
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Time Spent Testing

• Is time spent taking an employer-required COVID-19 
screening/monitoring test compensable work time?

• Check your jurisdiction’s law on what sorts of activities 
are treated as compensable work time

• Is the employee being tested as an accommodation of a 
medical condition or religious objection?
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ComplianceHR
SmartScreen™

Learn more at compliancehr.com
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COVID-19 Screening and Symptom Checker

Vaccination and COVID-19 Test Tracker

Vaccination Accommodations 

Solutions

To request a demo, email freetrial@compliancehr.com
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COVID-19 Screening and Symptom Checker

To request a demo, email freetrial@compliancehr.com
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The Employee Experience

To request a demo, email freetrial@compliancehr.com
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Vaccination Status and COVID-19 Test Tracker 

To request a demo, email freetrial@compliancehr.com
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Vaccination Accommodations 

To request a demo, email freetrial@compliancehr.com
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Simplifying the Complexity of Employment Law

To request a demo, email freetrial@compliancehr.com
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Receive a demo of ComplianceHR SmartScreen™

To request a demo, email freetrial@compliancehr.com
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Questions?

70To request a demo, email freetrial@compliancehr.com
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1. Full slide presentation 
(pdf format)

2. Link to recorded audio 
presentation

3. Demonstration of the 
SmartScreen software

What You’ll Receive

To request a demo, email freetrial@compliancehr.com
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Thank you!
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