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Introducing the Navigator Suite
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Register for a Demo to Try the Navigator Suite Free for 14 Days
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MBO Partners, 11th Annual Report On 
State of Independence in America
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Federal and state legislators, 
federal and state agencies, 
unions, plaintiffs’ attorneys and 
other employee advocates –
remain focused on restricting 
independent work

Independent Work Under 
Pressure From All Sides
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Employee or Independent 
Contractor?
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 Determines employee or independent 
contractor status

 Draws from a proprietary engine of 
1,900 reported court decisions and 
DOL opinion letters 

 Analyzes individual fact patterns 
under all applicable federal and state 
regulations

 Delivers an actionable risk 
assessment, a report on how to lower 
the risk of misclassification, a 
summary of applicable laws, and a 
transcript of questionnaire answers

Navigator Independent Contractor
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Tammy McCutchen
Strategic Adviser, 
ComplianceHR
tammy@compliancehr.com

• Former Administrator, US-DOL, Wage & 
Hour Division

• A leading authority of federal and state 
wage and hours law

• Primary architect of DOL’s overtime 
exemptions regulations & ComplianceHR’s
Navigator IC and Navigator OT applications
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Q & A Box on your screen 
(questions are confidential –
visible to presenters only)

1. Full slide presentation 
(pdf format)

2. Link to recorded audio 
presentation

3. Your demo and consultation

Answering Your 
Questions
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What You’ll Receive



Agenda
 Misclassification Red Flags
 Targeting Contractors for Review
 Facts Needed to Make the Call
 Navigating the Legal Tests



Intendent Contractor

 A business offering services to 
the public with employees and 
facilities

 The contract is for the duration 
of the project, and the IC has 
time to work for others

 The IC makes a significant 
investment in its business, 
including paying for its own 
expenses, equipment, training

Employee

 An individual who does not 
have an independent business 
organization

 The relationship is continuous, 
and the individual is not allowed 
to work for others

 The company provides the 
tools and equipment, and 
reimburses the individual for 
business expenses

General Rules for Compliance
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Business
Structure

Business
Relationship

Investment



Intendent Contractor

 Paid by the project/task; 
terminated only for contract 
breach; may subcontract

 Work is not integral to the 
company’s business and can 
be performed by the IC’s 
employees

 The IC controls when, where 
and how the work is performed, 
and the sequence and hours of 
work

Employee

 Paid a salary or by the hour; 
may be terminated at will; 
cannot incur a loss 

 Work is essential to the 
company’s business and/or is 
performed by its own 
employees

 The company provides training 
and instruction on how to 
perform the work, and sets the 
work location and hours

General Rules for Compliance
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Contract Terms

Type of Work

Control of Work



Pro Tip #1: 
Eliminate Red Flags



 Contractors who used to be your employees
 Contractors who perform the same work as employees
 Contractors who perform full-time work or work only for your company
 Contracts with non-compete clauses
 Contracts that provide hourly pay

Fix the Easy Calls

15Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com



Pro Tip #2: 
Audit High Risk Contractors



 Highest paid contractors
 Contractors who use their social security numbers 
 Contractors who have worked a long period of time
 Contractors who have emails on your system
 Contractors in high-risk states
 Contractors performing high-risk work

Review accounts payable, 
1099s, IC contracts, and 
email access

Build Your Suspect Pool
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Pro Tip #3: 
Interview Both Company & 
Contractor



To the Company
 Is the work core to the company’s 

business?

 How long is the engagement

 Are we providing training? Equipment?

 What are the financial terms?

 Who controls when, where and how work 
is performed?

To the Contractor
 How is your business structured?

 Do you maintain business insurance?

 Do you have employees? How many?

 Do you have a business office? Where?

 Do you have other clients? How many?

 How do you market your services?

Interview Questions
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Role Play:
Company Manager
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Role Play:
Contractor
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Employee or Contractor?
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Pro Tip #4: 
Use the Strictest Legal Test



More than 100 Different 
Tests Could Apply
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Behavioral Control 
 When and where to do the work
 What tools or equipment to use
 What workers to hire or use
 Where to buy supplies or services
 Who does what work
 What order or sequence to follow

Financial control
 Business expenses
 Worker’s investment
 Payment Method
 Worker’s services are publicly available
 Worker’s risk of profit or loss

IRS Test
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Type of Relationship
 Written contracts describing the intended relationship
 Whether employee-type benefits are provided
 Permanency of relationship
 Are services provided a key aspect of the company’s business



1. The extent to which the services 
rendered are an integral part of the 
principal's business.

2. The permanency of the relationship.

3. The amount of the alleged contractor's 
investment in facilities and equipment.

4. The nature and degree of control by the 
principal.

5. The alleged contractor's opportunities for 
profit and loss.

6. The amount of initiative, judgment, or 
foresight in open market competition with 
others required for the success of the 
claimed independent contractor.

7. The degree of independent business 
organization and operation.

FLSA Economic Reality Test
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1. The skill required
2. The source of the instrumentalities and 

tools
3. The location of the work 
4. The duration of the relationship between 

the parties
5. Whether the hiring party has the right to 

assign additional projects to the hired 
party

6. The extent of the hired party's discretion 
over when/how long to work

7. The method of payment
8. The hired party's role in hiring and 

paying assistants 
9. Whether the work is part of the regular 

business of the hiring party 
10. Whether the hiring party is in business 
11. The provision of employee benefits
12. The tax treatment of the hired party

Darden Common Law Test
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 May be multi-factor balancing tests or 
conjunctive tests with multiple required 
elements 

 Some state laws create a presumption of 
IC status, but other states have a 
presumption of employee status

The “ABC” Conjunctive Test
A. The contractor is free from control and 

direction by the company;

B. The services to be performed by the 
contractor are either outside the usual 
course of the company’s business or 
will be performed outside of the 
company’s place of business; and

C. The contractor is customarily engaged 
in an independently established trade, 
occupation, profession or business.

State Law Tests
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A. The individual is free from control and 
direction by contract and in fact

B. The service is performed outside the usual 
course of the company’s business

C. The individual is customarily engaged in an 
independently established trade, occupation, 
profession or business

California AB5
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 Determines employee or independent 
contractor status

 Draws from a proprietary engine of 
1,900 reported court decisions and 
DOL opinion letters 

 Analyzes individual fact patterns 
under all applicable federal and state 
regulations

 Delivers an actionable risk 
assessment, a report on how to lower 
the risk of misclassification, a 
summary of applicable laws, and a 
transcript of questionnaire answers

Navigator Independent Contractor
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Pro Tip #5: 
Restructure or Reclassify



 Engage the contractor through a 
third-party
 Require third-party comply with state 

and federal laws
 Require third-part to indemnify your 

company against lawsuits and 
violations

 Review your IC agreements
 Adopt standard contracts
 State clearly that the contractor is not 

an employee
 Compensate by the project and 

reimburse only for travel expenses
 Eliminate non-compete clause
 Contract terminated only for breach
 Contract ends on a date certain

Reduce Risk by Restructuring 
the Relationship
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Questions?



34

Request Your Free Demonstration

Presentation Button

freetrial@compliancehr.com

Q & A Request, provide your 
email address



Thank you!
Tammy McCutchen
tammy@compliancehr.com

Joe Panza
panza@compliancehr.com  
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