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Introducing the Navigator Suite
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 Full slide presentation 
(pdf format)

 Link to recorded audio presentation
 ComplianceHR demonstration and 

free trial!

What You’ll Receive

Q & A Box on your screen (questions are 
confidential – visible to presenters only)
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Tammy McCutchen
Strategic Adviser, 
ComplianceHR
tammy@compliancehr.com
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• Former Administrator, US-DOL, Wage & 
Hour Division

• A leading authority of federal and state 
wage and hours law

• Primary architect of DOL’s overtime 
exemptions regulations & ComplianceHR’s 
Navigator IC and Navigator OT applications
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Agenda
 WHD Leadership
 Joint Employment
 Independent Contracting
 Overtime
 Enforcement
 Wage & Hour ABCs
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Acting Administrator Jessica Looman
 Executive Director, Minnesota State Building and 

Construction Trades Council
 Commissioner, Minnesota Dept. of Commerce
 Deputy Commissioner, Minnesota Dept. of Labor 

& Industry
 General Counsel, Laborers District Council of 

Minnesota and North Dakota

WHD Leadership
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Administrator Nominee David Weil
 Served as Administrator from 2014 to 2017
 Initially nominated by President Biden in June 

2021, but confirmation deadlocked in the Senate 
HELP committee

 Renominated on Jan. 4
 Voted out of committee, 11-10, on Jan. 13 –

Senator Rand (R – KY) was absent
 Fate before full Senate unsure

WHD Leadership
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Weil in West Virginia
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How Long Does It Take To 
Confirm an Administrator?

Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com 10Compliancehr.com/webinar-demo/



Regulations
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Joint Employment 

Trump Regulation:
Four-factor 
balancing test, no 
single factor is 
dispositive 

Does the alleged employer:
1. Hire or fire the employee;
2. Supervise and control the employee’s 

work schedule or conditions of 
employment to a substantial degree;

3. Determine the employee’s rate and 
method of payment; and

4. Maintain the employee’s employment 
records.

Compliancehr.com/webinar-demo/



Death of the Joint 
Employer Regulation
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Jan. 16, 2020 -
Trump Final Rule

March 16, 2020 –
Trump Final Rule 

Effective

Sept. 8, 2020 –
Rule Invalidated 

by DCT             
(appeal 
pending)

Jan. 20, 2021 
- Inauguration

March 12, 2021 
– Biden Proposal 

to Rescind

Sept. 28, 2021 –
Biden Final Rule 

to Rescind 
Trump Rule

Compliancehr.com/webinar-demo/



Administrator’s Interpretation 
FLSA2016-1 (Jan. 20, 2016)
https://www.hallrender.com/wp-

content/uploads/2016/01/DOL_Joint
_Employment_1_20_16.pdf
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What’s Next for Joint 
Employment?
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Independent Contracting

Trump Regulation:
Adopting an 
“economic reality” 
test with two core 
factors

Economic Reality Test
 An individual is an employee “if as a matter 

of economic reality, the individual is 
economically dependent on that employer 
for work”

Two Core Factors:
 The nature and degree of control over the 

work
 The worker’s opportunity for profit or loss

Compliancehr.com/webinar-demo/



Death of the Independent 
Contractor Regulation

16

Jan. 7, 2021 -
Trump Final Rule 
(effective 3/8)

Jan. 20, 2021 -
Inauguration

Feb. 5, 2021 –
Biden Proposal 

to Delay

March 4, 2021 –
Biden Final Delay

March 12, 2021 –
Biden Proposal to 

Rescind

May 6, 2021 –
Biden Final Rule to 

Rescind Trump 
Rule

Compliancehr.com/webinar-demo/



Administrator’s Interpretation 
2015-1 (July 15, 2015)
“In sum, most workers are 

employees under the FLSA’s broad 
definitions.”

https://www.blr.com/html_e
mail/ai2015-1.pdf

What’s Next for 
Independent Contracting?
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1. The extent to which the services rendered are an 
integral part of the principal's business.

2. The permanency of the relationship.

3. The amount of the alleged contractor's investment in 
facilities and equipment.

4. The nature and degree of control by the principal.

5. The alleged contractor's opportunities for profit and loss.

6. The amount of initiative, judgment, or foresight in open 
market competition with others required for the success 
of the claimed independent contractor.

7. The degree of independent business organization and 
operation.

Other IC Developments:
Fact Sheet #13
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Other IC Developments:
The New Website
dol.gov/agencies/whd/flsa/misclassification
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Tip Credit Regulations
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Dec. 30, 2020 -
Trump Final Rule 

(effective 3/1/21)

Jan. 20, 2021 -
Inauguration

Feb. 26, 2021 -
Effective Date Delayed

June 32, 2021 –
Biden Proposed Rule

Oct. 29,, 2021 –
Biden Final Rule 

(effective 12/28/21)

Compliancehr.com/webinar-demo/



 Employers can only take a tip credit 
when employees engaged in tip-
producing work or tasks that directly 
support such work

 Tip-supporting work limited to 20% of 
hours worked in a workweek and no 
more than 30 continuous minutes

 Tip-supporting work is “work performed 
by a tipped employee in preparation of or 
to otherwise assist tip-producing 
customer service work”

 Refilling salt and pepper shakers and 
ketchup bottles

 Rolling silverware
 Folding napkins
 Sweeping or vacuuming under tables in 

the dining area
 Busing, wiping down and setting tables

Limits on Non-Tipped Work
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 Final rule published Sept. 24, 2021, and 
effective Nov. 23, 2021

 Civil money penalties available against 
employers, managers or supervisors who 
take tips earned by their employers

 Violations need not be repeat or willful

Willfulness defined

 The employer knew that its conduct was 
prohibited by the FLSA or showed 
reckless disregard for the requirements 
of the FLSA
 Advice from WHD that conduct was not 

lawful

 Failure to adequately inquire into whether 
the conduct was in compliance with the 
FLSA

Civil Money Penalties
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Government Contracting
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Overtime
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2004 FINAL 2016 
INVALIDATED

2020 FINAL THE NEXT 
INCREASE?

$23,660 

$47,467 

$35,568 

$67,860 
Minimum Salary Level

Compliancehr.com/webinar-demo/



What wage-hour compliance issue is most likely to keep you up at night?
A. Joint Employment

B. Independent Contracting

C. Tipped Employees

D. Civil Money Penalties

E. Government Contracting/Davis-Bacon

F. Overtime

Quick Survey
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Informal Guidance



 Three opinion letters issued in the last week 
of the Trump administration withdrawn

 No formal statement that DOL will no longer 
issue opinions letters, but no new opinion 
letters issued

The PAID Program - Gone

2021 Policy Changes & 
Informal Guidance
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Opinion Letters - Gone

Compliancehr.com/webinar-demo/



Compliance Assistance – Gone?

2021 Policy Changes & 
Informal Guidance
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 Workers need to know they can come to 
us for help

 We need to do more to let workers know 
they are protected from retaliation

 Reach workers to dispel the myths about 
IC misclass cation

 Identify more opportunities to collaborate 
and connect to workers and influential 
community members

www.dol.gov/agencies/whd/contact/local-offices

Compliancehr.com/webinar-demo/



Arbitration Agreements are Out

Liquidated Damages are In

2021 Policy Changes & 
Informal Guidance
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Enforcement



$234.2 million in back wages collected for 193,349 
employees in FY 2021

 FY 2020: $257.8 million for 229,934 employees

 FY 2019: $322.4 million for 313,941 employees

 FY 2018: $304.9 million for 265,027 employees

 FY 2017 $270.4 million for 240,608 employees

Administrator Weil’s best year: $265.5 million in 2016.

Enforcement 2021
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 More investigators
 More double liquidated damages
 More civil money penalties
 More litigation
 More difficult to settle

Enforcement 2022
So Why Should I Care?

Free Trial: compliancehr.com/freetrial or freetrial@compliancehr.com 32
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H-2B Enforcement
FAB 2021-3 (Dec. 7, 2021)

 H2-B job order must indicate expected OT hours
 Because OT is on the job order, any FLSA violation 

is also an H2-B violation
 Failing to offer OT to citizens first is an H2-B 

violation
 Violation penalties
 FLSA max = $2,074
 H2-B max = $13,072

Compliancehr.com/webinar-demo/
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Investigation of the Year: 
91,500 Oily Pennies

Compliancehr.com/webinar-demo/



Wage & Hour ABCs
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Compliance Issues
 Are your workers correctly classified as 

employees?
 What are the risks of joint employment?
 Are your employees correctly classified 

as exempt from overtime requirements?
 Do you pay your workers for all hours 

they work? 
 Are you included all wages in the 

overtime calculation?

A Compliance Program
 Wage and hour policies

 Regular audits

 Training for employees and managers

 Employee complaint process

Always Be Complying
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 PolicySmart
 Rapid Reference Apps
 Independent Contractor
 Overtime
 COVID-19 apps

How Can ComplianceHR 
Help?
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 Creating and maintain an up-to-date and legally compliant employee 
handbook

 Mitigating your risk of independent contractor misclassification
 Quickly and compliantly determining whether an employee is exempt or non-

exempt
 Easily screening employees for COVID-19-related symptoms and track recent 

testing outcome and vaccination status.

What’s your biggest compliance challenge?
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Questions?
Compliancehr.com/webinar-demo



Thank you! Tammy McCutchen
tammy@compliancehr.com

Michael Worth
worth@compliancehr.com
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