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Introducing the Navigator Suite
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Register for a Navigator Suite Demonstration 
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 Full slide presentation 

(pdf format)

 Link to recorded audio presentation

 ComplianceHR demonstration and 

free trial!

What You’ll Receive

Q & A Box on your screen (questions are 

confidential – visible to presenters only)
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34% Increase in Independent 

Workers Last Year
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https://www.mbopartners.com/state-of-independence/
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New Independent Workers are 

Gen Z & Millennials, Women
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New Independent Worker are Happier, 

Healthier, and More Secure
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Tammy McCutchen
Strategic Adviser | ComplianceHR

tammy@compliancehr.com
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• Former Administrator, US-DOL, Wage & 

Hour Division

• A leading authority of federal and state 

wage and hours law

• Primary architect of DOL’s overtime 

exemptions regulations & ComplianceHR’s

Navigator IC and Navigator OT applications

Compliancehr.com/webinar-demo/
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Maury Baskin
Shareholder | Littler | Washington, DC

mbaskin@littler.com

• Co-Chair, Workplace Policy Institute

• Led successful challenges against DOL 

regulations on behalf of multi-industry 

coalitions, including the 2016 “white 

collar” overtime rule and the so-called 

“blacklisting” rule

• Led successful defense and 

reinstatement of the 2021 independent 

contractor rule
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Economic Reality Test

An individual is an 

employee “if as a matter of 

economic reality, the 

individual is economically 

dependent on that 

employer for work”

Two Core Factors:

1. The nature and degree of control over the work

2. The worker’s opportunity for profit or loss

Other Factors

1. The amount of skill required

2. The degree of permanence of the relationship

3. Whether the work is part of an integrated unit of 

production

January 2021 Independent 

Contracting Regulations
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Death of the IC Regulations
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1.7.2021 -
Final Rule 
Published 
(eff. 3/8)

1.20.2021 -
Inauguration

2.5.2021 –
Proposal to 

Delay

3.4.2021 –
Regulations 

Delayed

3.12.2021 –
Proposal to 

Rescind

5.6.2021 –
Regulations 
Rescinded
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The Litigation

3.4.2021 –
Regulations 

Delayed

3.12.2021 –
Proposal to 

Rescind

3.26.2021 –
Complaint 

Filed

5.6.2021 –
Regulations 
Rescinded

8.2.2021 –
Motion for 
Summary 

Judgement

3.14.2022 –
Summary  
Judgment 
Granted
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Resuscitation of the IC Regulations 

Workplace Innovation v. Walsh (March 14, 2022, E.D. 
Tex.)

 Recission was arbitrary and capricious 

because DOL refused to consider any 

alternatives to total withdrawal of the Trump 

rule and “left regulated parties without 

consistence guidance”

 The Trump rule “became effective on March 

8, 2021, the rule’s original effective date, and 

remains in effect.”

Alternatives that DOL could have considered:

 A version of the Trump rule that did not 

elevate any factors as core factors

 A regulation that enumerated six factors 

instead of five, ranked the factors, or 

rephrased any of the factors’ wording

 Adopting the seven factors that the 

Department previously set forth in Fact Sheet 

#13 as the applicable economic realities test
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What’s Next?

 Appeal the decision to the 

Fifth Circuit

 Start the regulatory 

process all over again to 

consider alternatives as 

suggested by District Court

Compliancehr.com/webinar-demo/
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https://www.dol.gov/agencies

/whd/flsa/misclassification

Will DOL Follow the 

2021 Regulations?
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Will DOL Follow the IC Regulations?

Patricia Smith,

Senior Counselor to the Sec’y

Former Solicitor of Labor

Seema Nanda

Solicitor of Labor

Former Deputy Solicitor

David Weil,

Former and Nominee for 

Wage & Hour Administrator

Jessica Looman,

Acting Administrator 

Wage & Hour Division
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Until resolution of an appeal or a new 

regulation:

 In DOL investigations and private 

litigation, argue for application of the 

Trump regulation

 When setting company policy, apply 

Fact Sheet #13

What’s an Employer To Do?
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Economic Reality Test

An individual is an 

employee “if as a matter of 

economic reality, the 

individual is economically 

dependent on that 

employer for work”

Two Core Factors:

1. The nature and degree of control over the work

2. The worker’s opportunity for profit or loss

Other Factors

1. The amount of skill required

2. The degree of permanence of the relationship

3. Whether the work is part of an integrated unit of 

production

January 2021 Independent 

Contracting Regulations
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The worker exercises  substantial  control over key 
aspects of the performance of the work by:

 Setting her own schedule

 Selecting his own projects

 Being able to work for others, including the company’s 
competitors. 

Control does not include requiring the worker:

 To comply with specific legal obligations

 Satisfy health and safety standards

 Carry insurance

 Meet contractually agreed upon deadlines 

Core Factor #1: 

The Nature and Degree of Control
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The worker has an opportunity to earn profits or incur 

losses based on:

 Exercise of initiative (such as managerial skill or 

business acumen or judgment), or

 Management of her investment in or capital 

expenditure on, for example, helpers or equipment or 

material

Workers who are unable to affect earnings or is only able 

to do so by working more hours or faster is an employee

Core Factor #2:

Opportunity for Profit or Loss



Compliancehr.com/webinar-demo/

The amount of skill required

 The work requires specialized training or skill that the potential employer does not provide

The degree of permanence of the relationship

 The work relationship is by design definite in duration or sporadic, which may include 

regularly occurring fixed periods of work, although the seasonal nature of work by itself would 

not necessarily indicate independent contractor classification

Whether the work is part of an integrated unit of production

 The work is segregable from the potential employer’s production process

 This factor is different from the concept of the importance or centrality of the individual’s work 

to the potential employer’s business

Other Factors
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Current DOL Guidance

dol.gov/agencies/whd/flsa/misclassification
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DOL Myths About Misclassification
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Get the Facts on Misclassification
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1. The extent to which the services rendered are an 

integral part of the principal's business.

2. The permanency of the relationship.

3. The amount of the alleged contractor's investment in 

facilities and equipment.

4. The nature and degree of control by the principal.

5. The alleged contractor's opportunities for profit and 

loss.

6. The amount of initiative, judgment, or foresight in 

open market competition with others required for the 

success of the claimed independent contractor.

7. The degree of independent business organization 

and operation.

Fact Sheet #13
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Where do you find it?

Biden/Obama Guidance

•www.dol.gov/agencies/whd/flsa/misclassification

Fact Sheet #13

•www.blr.com/html_email/ai2015-1.pdf

Administrator’s Interpretation 2015-1

Trump Regulation
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•https://www.regulations.gov/document/WHD-
2020-0007-1801

86 Federal Register 1168 (1/7/2021)

http://www.dol.gov/agencies/whd/flsa/misclassification
http://www.blr.com/html_email/ai2015-1.pdf
http://www.dol.gov/agencies/whd/flsa/misclassification
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Federal Tests

 FLSA Economic Reality

 IRS Test

 Darden Common Law Test

State Law Tests

 Wage & Hour

 Unemployment

 Workers’ Comp

 EEO

 Tax
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Compliance Chaos
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More than 100 Different 

Tests Could Apply
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 Determines employee or independent 
contractor status

 Draws from a proprietary engine of 1,900 
reported court decisions and DOL opinion 
letters 

 Analyzes individual fact patterns under all 
applicable federal and state regulations

 Delivers an actionable risk assessment, a 
report on how to lower the risk of 
misclassification, a summary of applicable 
laws, and a transcript of questionnaire 
answers

Navigator Independent Contractor
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The Questionnaire
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Employee or Contractor?

33



34

Questions?

34



Thank you!


