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The Rise



Let’s Start With Some Polling Questions



Question 1: 

Does your organization rely on staffing platforms 
or crowdsourcing for its labor needs?

To answer this poll, you may need to exit full-screen mode.

A. Yes

B. No



Question 2: 

If you have workers in multiple countries, do you 
rely on a third-party provider to pay or provide 
benefits to them? 

To answer this poll, you may need to exit full-screen mode.

A. Yes

B. No



Question 3: 

Does your organization utilize PEOs, EORs, staffing 
firms or other third-party staffing providers?

To answer this poll, you may need to exit full-screen mode.

A. Yes

B. No



Question 4: 

Has your reliance on contingent workers (ICs, 

staffing firms, EORs, platforms, crowdsourcing, 

PEOs) increased since 2020?

To answer this poll, you may need to exit full-screen mode.

A. Yes

B. No



The U.S. Labor Shortage
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Total Nonfarm Job Openings



Unemployed Persons Per Job Opening
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A 2022 Survey found that “A startling 84% of respondents indicated that they had ghosted an 

employer or potential employer at least once” during the survey’s 18-month time frame.

• 37% indicated they had ghosted an employer

• 25% had ghosted a potential employer

• 21% had ghosted both an employer and a potential employer

Further, 62% of respondents said they have been ghosted by an employer or potential employer.
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Ghosting



The top reasons for ghosting related to these expectations included:

• Salary levels below expectations (29%)

• Other, more attractive job offers (28%)

• Inaccurate descriptions of job roles (27%)

• Companies with bad reputations and online reviews (26%)

• Dislike of perceived workplace culture (22%)
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Ghosting



International Workers

• Considerations for using international workers

• Country specific requirements to consider

• Time Zones

• Local requirements

• Is a PEO arrangement suitable or allowable in 

the country

• Permanent Establishment Issues and 

Considerations

• Structuring An Overseas Assignment

• Short-term telecommuting

• Indeterminate-period

• Country-hopping



The Risks



EEOC Enforcement Focus On Contingent Workers

• Strategic Enforcement Plan lists area of emphasis: 

“temporary workers, staffing agencies, independent contractor 
relationships, and the on-demand economy.”



EEOC Enforcement Focus On Contingent Workers 

• Sample settlements in past 4 years:
• $2.6m staffing agency (sex discrim.)

• $675k staffing agency & client (sex harassment & 
retaliation)

• $550k staffing agency (race, sex, age, disability discrim. 
– client preference defense failed)

• $350k tech staffing agency & client (sex harassment & 
retaliation)

• $225k tech company & 3P recruiter (disability discrim.)



EEOC Enforcement Focus On Contingent Workers

• Charges regularly name joint employers as respondents.

• “If CP is an independent contractor, dismiss the charge for lack of jurisdiction.  If  

CP is an employee, determine who qualifies as his or her employer.  It is 

possible that both the staffing firm and its client qualify as joint employers.”

• Darden test (1992): Multi-factor test, heavily emphasizing right to 

control when, where, and how the work is performed.
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EEOC: Reasonable Accommodations

Staffing Agency:
“We have a  qualified 
candidate, and they 
need the following 
accommodation.”

Client:
“Not my 

problem.”
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EEOC: Reasonable Accommodations

Staffing Agency:
“The Charge 
alleges your 

manager was the 
bad actor.”

Client:
“Your employee 
never reported 

this.”



New DOL Guidance
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“Totality of the 
Circumstances” 
Test (6 factors)

Trump 
Regulation New 

Test (2 Core 
Factors)

Biden delays 
then withdraws 

Trump 
Regulation

Court holds 
Biden maneuver 

unlawful; 
Reinstates 
Trump Reg

New Proposed 
Rule 

10/13/22

Regulatory Tests
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Opportunity for 
Profit or Loss

Investment Permanence

Control
Integral to 
Business

Skill and Initiative 

Proposed Rule



Rise of ABC Test



ABC Test States* 2023
• Alaska (Unemployment)

• California**

• Colorado (A&C parts only)

• Connecticut 

• Delaware

• Georgia (Unemployment, using A&C)

• Hawaii (Unemployment)

• Idaho (Unemployment, using A&C)

• Illinois

• Indiana** (Unemployment)

• Louisiana (Unemployment)

• Maryland** (Unemployment)

• Massachusetts**

• Montana (A&C parts only)

• Nebraska

• Nevada (Unemployment)

• New Hampshire (Unemployment)

• New Jersey

• New Mexico (Unemployment)

• Pennsylvania (Unemployment, using 
A&C)

• South Dakota (A&C)

• Utah (Unemployment, using A&C)

• Vermont

• Washington 

• Wyoming (Unemployment using A&C & 
If the individual may substitute another 
to perform their services)



ABC and Prop 22 Recap

• Borello used a difficult multi-factor test.

• 2018 Dynamex adopted ABC test for CA wage orders and made it retroactive.  

• Jan. 1, 2020 AB5 expanded the ABC test beyond wage orders, now has general application in CA. 

• Dec. 16, 2020 Prop 22 carves out TNC and DNC exceptions.  



OSHA TWI

Temporary Worker Initiative

Joint & Several Liability

Shared training obligations.

Only one recorded incident, typically by “host employer.”



Antitrust Considerations

Conversion fees

No hire agreements (legality in question)

No poaching agreements 

Non-solicitation agreements



Example State Penalties

Meal and rest, daily OT, paystubs, 

sick leave;  fines up to $25,000.

Freelance Isn’t Free Act; fines up 

to $50,000; six year SOL W&H; 

paid sick leave fines up to $15,000; 

meal & rest breaks depend on time 

of shifts and carry penalties up to 

$3,000 per violation per employee.

IC agreements must include “right 

to report” language or face fine of 

$12,000 per IC.

Penalties for unpaid tax liability can 

exceed 40% of pay.

California New York Washington Generally



Mitigating Risk



Mitigating Risk

•Contingent Worker Business 

Review or Audit

•Eliminate high risk engagements

• Contingent Worker Policy and 

Best Practices



Contingent Worker Policies

• Types of Contingent Workers 

• Approval Process

• Term Limits and Extensions

• Terminating Engagements

• Waiting Period, Re-engagement

• Guidelines (onboarding, security, training, tools and equipment)

• Manager do’s and don’ts



Mitigating Risk

Staffing Firms:

• Standardize Contracts

• W-2 responsibilities

• Indemnity

• Insurance

• Worker Acknowledgments w/arbitration 

agreement & class action waiver

• Reporting & Cooperation 

(investigations, reasonable 

accommodations)



Red Flags re IC Classification 

1. Control manner and means of completing the work 

2. Control scheduling

3. They work full time exclusively for you

4. Duration (longer than 12 months raises a flag)

5. Engaged as both an IC and EE – 1099 and W2 in same year



Red Flags re IC Classification 

1. Their services are part of your core business

2. IC doing same work as an employee

3. Training and Extensive Onboarding

4. Equipment and Reimbursement (if you provide tools, equipment 
and reimbursement for business expenses, it raises a flag)

5. No business formalities such as LLC, taxpayer ID, insurance, 
business license



Navigator Independent Contractor

• Determines employee or independent contractor 

status

• Draws from a proprietary engine of 1,900 reported 

court decisions and DOL opinion letters 

• Analyzes individual fact patterns under all 

applicable federal and state regulations

• Delivers an actionable risk assessment, a report 

on how to lower the risk of misclassification, a 

summary of applicable laws, and a transcript of 

questionnaire answers



Ask the Right Questions and Collect Accurate Data



Efficient and Consistent



Immediate Expert Guidance



Time Spend Comparison of IC Evaluations



Register for a Navigator Suite 
Demonstration and Free Trial

ComplianceHR – Webinar Demo

Benefits of a custom demonstration:

• Discuss your organization’s 

requirements/challenges

• Review Navigator Suite Solutions

• Share compliance methodologies 

• Provide free trial in Navigator Suite sandbox



Questions?
Please add any additional questions to the Q&A box 



Thank you! 


