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Let’s Start With Some Polling Questions
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Question 1:

Does your organization rely on staffing platforms
or crowdsourcing for its labor needs?

To answer this poll, you may need to exit full-screen mode.
A. Yes

B. No




Question 2:

If you have workers in multiple countries, do you

rely on a third-party provider to pay or provide
benefits to them?

To answer this poll, you may need to exit full-screen mode.

A. Yes

B. No




Question 3:

Does your organization utilize PEOs, EORs, staffing
firms or other third-party staffing providers?

To answer this poll, you may need to exit full-screen mode.
A. Yes

B. No




Question 4:
Has your reliance on contingent workers (ICs,

staffing firms, EORs, platforms, crowdsourcing,
PEOSs) increased since 20207

To answer this poll, you may need to exit full-screen mode.

A. Yes

B. No
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Total Nonfarm Job Openings

Thousands
15,000

12,500
10,000
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5,000
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2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023

Hover over chart to view data.
Mote: Shaded area represents recession, as determined by the National Bureau of Economic Research.
Source: U.S. Bureau of Labor Statistics.




Unemployed Persons Per Job Opening

7

Feb Feb Feb Feb Feb Feb Feb Feb Feb Feb Feb Feb Feb Feb Feb Feb
2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023

Hover over chart to view data.
Mote: Shaded area represents recession, as determined by the National Bureau of Economic Research.
Source: U.5. Bureau of Labor Statistics.




Ghosting

A 2022 Survey found that “A startling 84% of respondents indicated that they had ghosted an

employer or potential employer at least once” during the survey’s 18-month time frame.
37% indicated they had ghosted an employer
25% had ghosted a potential employer

21% had ghosted both an employer and a potential employer

Further, 62% of respondents said they have been ghosted by an employer or potential employer.




Ghosting

The top reasons for ghosting related to these expectations included:
« Salary levels below expectations

 Other, more attractive job offers (28%)

* Inaccurate descriptions of job roles (27%)

« Companies with bad reputations and online reviews (26%)

* Dislike of perceived workplace culture (22%)




International Workers

Considerations for using international workers . Structuring An Overseas Assignment
« Country specific requirements to consider *  Short-term telecommuting
* Time Zones «  Indeterminate-period
* Local requirements . Country-hopping

« Is a PEO arrangement suitable or allowable in

the country

« Permanent Establishment Issues and

Considerations




The Risks
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EEOC Enforcement Focus On Contingent Workers

Strategic Enforcement Plan lists area of emphasis:

“temporary workers, staffing agencies, independent contractor
relationships, and the on-demand economy.”




EEOC Enforcement Focus On Contingent Workers

Sample settlements in past 4 years:
$2.6m staffing agency (sex discrim.)

$675k staffing agency & client (sex harassment &
retaliation)

$550k staffing agency (race, sex, age, disability discrim.
— client preference defense failed)

$350k tech staffing agency & client (sex harassment &
retaliation)

$225k tech company & 3P recruiter (disability discrim.)




EEOC Enforcement Focus On Contingent Workers

Charges regularly name joint employers as respondents.
“If CP is an independent contractor, dismiss the charge for lack of jurisdiction. [f
CP is an employee, determine who qualifies as his or her employer. lItis
possible that both the staffing firm and its client qualify as joint employers.”

Darden test (1992): Multi-factor test, heavily emphasizing right to

control when, where, and how the work is performed.




EEOC: Reasonable Accommodations

Staffing Agency:
“We have a qualified
candidate, and they Client:
need the following “Not my

accommodation.” problem.”
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EEOC: Reasonable Accommodations

Staffing Agency:
“The Charge Client:
alleges your “Your employee
manager was the never reported

bad actor.” this.”
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Regulatory Tests

Court holds
Biden maneuver New Proposed
unlawful, Rule
Reinstates 10/13/22
Trump Reg

Trump Biden delays
Regulation New then withdraws

“Totality of the
Circumstances”

Test (6 factors) Test (2 Core Trump

Factors) Regulation




Proposed Rule

Opportunity for

: Investment Permanence
Profit or Loss &

Integral to
Business

Skill and Initiative




f ABC Test
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ABC Test States* 2023

* Alaska (Unemployment) * Nevada (Unemployment)
* California** °

® Colorado (A&C parts only)
® Connecticut

New Hampshire (Unemployment)
®* New Jersey

* Delaware ®* New Mexico (Unemployment)
® Georgia (Unemployment, using A&C) ®* Pennsylvania (Unemployment, using
* Hawaii (Unemployment) A&C)
® Idaho (Unemployment, using A&C) ® South Dakota (A&C)
© Ulig * Utah (Unemployment, using A&C)
® Indiana** (Unemployment)
o ® Vermont
® Louisiana (Unemployment) _
* Maryland** (Unemployment) * Washington
® Massachusetts** ®*  Wyoming (Unemployment using A&C &
* Montana (A&C parts only) If the individual may substitute another

* Nebraska to perform their services)




ABC and Prop 22 Recap

- Borello used a difficult multi-factor test.
- 2018 Dynamex adopted ABC test for CA wage orders and made it retroactive.

- Jan. 1, 2020 AB5 expanded the ABC test beyond wage orders, now has general application in CA.

& A
LB
0 C
0D

- Dec. 16, 2020 Prop 22 carves out TNC and DNC exceptions.




OSHA TWI

Temporary Worker Initiative

Joint & Several Liability

Shared training obligations.

Only one recorded incident, typically by “host employer.”




Antitrust Considerations

Conversion fees

No hire agreements (legality in question)

No poaching agreements

Non-solicitation agreements




Example State Penalties

California

Meal and rest, daily OT, paystubs,
sick leave; fines up to $25,000.

New York

Freelance Isn’t Free Act; fines up
to $50,000; six year SOL W&H;
paid sick leave fines up to $15,000;

meal & rest breaks depend on time
of shifts and carry penalties up to

$3,000 per violation per employee.

Washington

IC agreements must include “right
to report” language or face fine of
$12,000 per IC.

Generally

Penalties for unpaid tax liability can

exceed 40% of pay.
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Mitigating Risk

« Contingent Worker Business
Review or Audit

 Eliminate high risk engagements

. Contingent Worker Policy and
Best Practices




Contingent Worker Policies

. Types of Contingent Workers

. Approval Process

. Term Limits and Extensions

. Terminating Engagements

. Waiting Period, Re-engagement

. Guidelines (onboarding, security, training, tools and equipment)

. Manager do’s and don’ts




Mitigating Risk
Staffing Firms:

 Standardize Contracts
« W-2 responsibilities
 Indemnity

* Insurance

« Worker Acknowledgments w/arbitration
agreement & class action waiver

* Reporting & Cooperation
(investigations, reasonable
accommodations)




Red Flags re IC Classification

1. Control manner and means of completing the work phiatis

........

i Th°ey work full time exclusively for you g o

4. Duration (longer than 12 months raises a flag) R e
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Red Flags re IC Classification

Their services are part of your core business s
|IC doing same work as an employee die
Training and Extensive Onboarding NERRIR
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Navigator Independent Contractor

Compliance AR

Your Navigator IC Report

® Determines employee or independent contractor

status

T | ==

® Draws from a proprietary engine of 1,900 reported

court decisions and DOL opinion letters

® Analyzes individual fact patterns under all

applicable federal and state regulations
RISK BY JURISDICTION

® Delivers an actionable risk assessment, a report

Federal

on how to lower the risk of misclassification, a

California

summary of applicable laws, and a transcript of

guestionnaire answers




Ask the Right Questions and Collect Accurate Data

Create New Evaluation

Click the following link for information about how Mavigator IC handles industry-specific standards.

Engagement Details

Computer Programming Alabama .
Alaska
Arizona -
Contractor Details Arkarcas
California
Micale Colorado
Connecticut
Micale Smith Delaware

District of Columbia

Flarida
Evaluation Workflow _

Georgia
Who will complete the guestionnaire? Hawail
® Idaho

lllinais
Would you also like the prospective contractor to complete 3 questionnaire?

Indiana
O ves ® o

lowa

Kansas

Kentucky

SUEMIT .
Louisiana




Efficient and Consisten

Your Questionnaire

Please complete the questionnaire below as requested by Michael Worth. This questionnaire relates to C

HR Demo’s r

ip with Micole Smith,

Your answers are saved automatically s you proceed. You €an retum to your questionnaire later by using the button on your dashboard.

Agreement Details

Mo, Nicole Smith can hire emplo
What applies 1o Nicole Smith's em
Mone of the Above

Will ComplianceHR Demo provide

Disability insurance, Paid sick day

Is thers 5 written independsnt cont

Q ves ® o

What type of relationship does Cor

An employer/employee relations

Before the work is completed, whe!

Only as allowed under the terms

Before the work is completed, whe!

At any time, without notice or ca

Is Nicole Smith required to personig

Contractor Information

Does Micole Smith do any of|
Advertise services on the of

How many employees does !

13

Does Micole Smith provide e

Mone of the Above

Which best describes Nicole

ComplianceHR Demo is the

How many other clients has |

Mo other clients

Equipment & Supplies

Will ComplianceHR Demo reimbu

O ves ® o

Will ComplianceHR Demo provide

A computer, cell phone, tablet ¢

Pleaze select who ultimately bears

ComplianceHR Demo pays for:

Imventory

Nicole Smith psys for

Computer Technology, Heavy M

Financial Details

What iz the dollar value of this |

Over §100,000

What percentage of Micole Smi

21% to 30%

Select the option that best dest

Primarily by commission (a p¢

Will Micole Smith be paid out o

) es . Mo

Whao will bear the cost of any I

COther than not being paid, are*

O ves ® no

Has Micole Smith already mads

() ves ® o

Relationship

To what degree is the work to be performed by Micole Smith core to ComplianceHR Demao'’s business?

Has Micole Smith sver been 3

QO ves ® o

What iz the anticipated lengtt

1- 3 years

Is this Micole Smith's first eng

O ves ® o

Select the answer that bestag,. . __

Scheduling & Location

Will Micole Smith's work hours be s

Mo, ComplianceHR Dermo will not

Under the terms of engagement, ho

Some general guidelines on Comy

Training & Guidance

Please indicate the level of ins

tion ComplianceHR Demo will give Micole Smith:

Detailed instructions on how to perform o

Will ComplianceHR Demo control w

Yes, ComplianceHR Demo will req

The previous engagements were for different or distinct projec

Will ComplianceHR Demo do any of the following?

Grant Niccle Smith the authority to supervise or direct the worl

Work Details

Will Micole Smith be required to correct defed

O Yes ® o

Are ComplianceHR Demo employees performing the same or similar work that Micole Smith is being engaged to perform?

) ves ® o

Will ComplianceHR Demo evaluate Micole Sm

Yes, ComplianceHR Demo will evaluate how

Does the work that Micole Smith will perform during the engagement require 3 high-level of expertise or any spedalized skills?

O Yes . No

Can ComplianceHR Demo disc

O Yes ® o
Could the work required under this engagemsent be performed by unskilled or low skilled workers after a minimum of training?
Will Micole Smith have the right to turn down

O Yaz . MNo



Immediate Expert Guidance

RISK BY JURISDICTION

This report analyzes both Federal and State laws. The overall result above is the higher
risk of the two. Below is a breakdown of each jurisdiction analyzed separately.

TRANSCRIPT

Question Manager Response Contractor Response Reconciled Response
Federal

No company will not
contract

— — SSARSSSSIEan=
Under the facts provided it is moderately likely that Nicole Smith LLC will be found to be an employee.

control No company will not control conractor work

No company will net control contractor work

Vil Nicole Smith's work hours be 4t by hours

Indiana
— | — Under e tams of angagement howmesn oo o S jaand i
can Compliance™R Demo assert over
Under the facts provided it is highly likely that Nicole Smith LLC will be found to be an employee. :
parform the work?
Somewhat
= . P Demo’s business?
You may be able to lower your risk score by taking the following steps.
~ Dewied instructions on how Basic instructions on how to perform the work Detailed instructions on how to perform only
Pleate indicate the level of ins 10 perfarm oaly some of the some of the work
ComplianceHR Demo will give Nicol work
Reimbursement of Business Expenses
Generally, independent contractors are responsible for their own business expenses .
o NO o
and are not reimbursed by the engaging company. In contrast, employees do not " bean an employee of
typically have any significant unreimbursed expenses.
Although reimbursing a contractor for travel costs rarely, by itself, determines
employee status, ComplianceHR Demo may be able to reduce its risk score by
Yes the company will requin Yes because the work cannot be perform ¥ caUSE the work Cannot ba perform
minimizing the number and types of expenses for which MJ Corp is reimbursed. omplianceHR Demo con S e ,:,,t:.,“ ) e .:.i::—. T
Nicole Smith can perform the
engagement?
Are ComplianceHR Dema employees No
performing the same or similar work that
Contractor Economic Dependence on the Company Nicole Smith iz being engaged to perform?
Contractor can hire Contractor can find subs or refer work out ontractor can hire empioyees or subs

smployees or subs

An independent contractor is not economically dependent on the engaging

company; it operates independently of the engaging company. The success of the
contractor's business is not dependent on its continued relationship with the
company. An independent contractor's business will continue to exist




Time Spend Comparison of IC Evaluations

0:45
Document Review
1:00 3:00 3:00
SME Interview / Legal Analysis Final Memo
Traditional 690
IC Audit \ minutes total

g:oo Job Duty S g=3'° Out
repare Job Duty Summa eview Outcome
0:45 : VSt 0:30

Interview Preparation Client Meeting
0:15
Submit Report

| minutes total Less Time

0:20

Review Outcome

0:20
Complete Questionnaire

Hours



Q&A Tech Support

Register for a Navigator Suite
Demonstration and Free Trial

Benefits of a custom demonstration:
« Discuss your organization’s

requirements/challenges

Type your question here and press enter to

« Review Navigator Suite Solutions

« Share compliance methodologies

« Provide free trial in Navigator Suite sandbox

= 'é

ComplianceHR — Webinar Demo




Questions?
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Thank you!




